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OWNER-DRIVERS (CONTRACTS AND DISPUTES) BILL 2006 
Second Reading 

Resumed from 31 October. 

MR T. BUSWELL (Vasse - Deputy Leader of the Opposition) [11.19 am]:  In case members are not aware, I 
inform them that I am not the lead speaker for the opposition on the Owner-Drivers (Contracts and Disputes) Bill 
2006.  Notwithstanding that, I will make a couple of comments and observations prior to the arrival of the 
member for Murray who, to the best of my understanding, is the lead speaker.   

The opposition will have some difficulty supporting this legislation for a variety of reasons.  We are of a view 
that, at a global level, this bill has the capacity to unnecessarily interfere with the handbags - is the Premier all 
right?  Handbags can be terrible things when they are left on the floor!   

The impact that this bill will have on the road transport market in Western Australia is difficult to predict or 
guesstimate.  We understand that issues have arisen concerning certain owner drivers - subcontractors, if that is 
the term members wish to use - who operate in the road transport industry in Western Australia.  Issues will arise 
from the misuse of market power in the relationship between the supplier and the consumer of road transport 
services; for example, the subcontractor and the firm to whom they contract in this state.  There are better ways 
to deal with those issues and they revolve around managing the nature of the relationship and the behaviour of 
the parties in the relationship, which is what this bill does to some degree.   

There are better ways to address the problem rather than some of the quite concerning elements contained within 
the bill.  The concerning elements include the rate-fixing provisions that are clearly included in this bill, and the 
fact that this bill seems to go a long way towards engraining the role of the Transport Workers’ Union of 
Australia in the transport industry in Western Australia.  This bill gives considerable power to the newly 
appointed inspectors and the tribunal, which will be especially set up under the auspices of the Western 
Australian Industrial Relations Commission to deal with matters that arise in subcontracting as covered by the 
bill.   

Although some of the intent of the bill is noble - that is, to attempt to ensure a balance of the behaviour in the 
relationship between subcontractors and those firms to whom they contract - it goes further.  Not only is it about 
managing that behavioural relationship and, to some degree, balancing that power, but also it imposes a certain 
predefined outcome on the normal transport market procedures and on enshrining the role of the TWU across the 
spectrum of road transport in Western Australia.  The opposition has considerable difficulty embracing these 
aspects.   

Reference is made in the minister’s second reading speech to the issues confronting subcontractors in the 
industry - long hours, fatigue, etc.  I acknowledge that.  However, there are other legislative tools available to 
control this.   

Ms A.J.G. MacTiernan:  Can you outline them for me?   

Mr T. BUSWELL:  Reference is made in the second reading speech to operators taking drugs to travel long 
distances.  It is illegal to do that.  There are better controls.  Another example is the use of logbooks to make sure 
that a proper fatigue management system is implemented to cover the operation of this industry in this state.  For 
example, I might be driving my tour coach from Melbourne back to Perth, listening six times in a row to Joelene 
by Dolly Parton to keep me awake.  What a song that is!  In the roadhouse at Port Augusta I purchased, for 
$5.50, Country Classics, and there it was at number three, Joelene by Dolly Parton, followed at number four by a 
song that I am sure is popular in your neck of the woods, Mr Speaker, the original Ruby by Waylon Jennings.   

Ms M.M. Quirk:  Don’t take your love to town.  

Mr T. BUSWELL:  It is a beautiful song; the Waylon Jennings version is fantastic.  But we are not here to talk 
about that.  When I drove my coach back I had to stop regularly to have my log books inspected etc.  There are 
mechanisms that can be used that do not involve enshrining the Transport Workers’ Union as the core of the 
subcontracting framework in Western Australia.  

Ms J.A. Radisich:  More of your union bashing. 

Mr T. BUSWELL:  It is not union bashing.  It is about protecting the rights of individuals in this country to 
choose to operate as private contractors.  The member for Swan Hills may be interested to know that 
membership of trade unions continues to decline as a percentage of the labour force in this country, probably 
reflecting their relevance and a range of other factors. 

Mr A.D. McRae:  Like Liberal Party membership? 



Extract from Hansard 
[ASSEMBLY - Thursday, 23 November 2006] 

 p8785c-8800a 
Mr Troy Buswell; Mr Murray Cowper; Mr Dan Barron-Sullivan; Acting Speaker; Ms Alannah MacTiernan 

 [2] 

Mr T. BUSWELL:  We will see.  I would like to see Labor Party membership figures.  Union membership has 
declined and the trade union movement has become irrelevant in Australia as an organisation assisting individual 
Australians to achieve that to which they aspire.  Once people in the workplace were given a choice - in other 
words, they could work there and not belong to the union - guess what happened?  They stopped joining.  That is 
a trend that started in this country way back in the early 1970s.  The rise of the independent contractor has 
mirrored that trend.  There are now more independent contractors in Australia than there are members of trade 
unions.  However, we repeatedly see legislation brought into this chamber that attempts to undermine people’s 
choices to operate as independent contractors.  I agree that that is something of a philosophical argument, but it 
is an interesting observation.  One of the most enduring aspects of the transformation of the Australian 
workplace from the 1990s into the twenty-first century has been the rise of the independent contractor.  Despite 
the attempts by state Labor governments to put obstacles in the way of independent contractors, they continue to 
grow in importance and significance, because most individuals, if given a choice, want the capacity to arrange 
their affairs as they see fit.  They do not need to have trade unions attempting to impose outcomes and rigours on 
them. 

The first point I want to touch on is the rate-fixing provisions in this bill.  One of the roles of the Road Freight 
Transport Industry Tribunal established by this bill will effectively be to set guideline rates in road transport in 
Western Australia. 

Ms A.J.G. MacTiernan:  You might be looking at a different bill.  

Mr T. BUSWELL:  This is the Owner-Drivers (Contracts and Disputes) Bill 2006.  

Ms A.J.G. MacTiernan:  Are you saying that this bill sets rates? 

Mr T. BUSWELL:  It sets guidelines.  It is definitely a price-fixing bill. 

Ms A.J.G. MacTiernan:  It sets guidelines. 

Mr T. BUSWELL:  It sets guidelines that, funnily enough, if we flick down to the description of the role of the 
tribunal, the tribunal will enforce.  It is a rate-fixing bill in the transport industry in Western Australia.  Those 
rates should reflect the class of owner-driver, the vehicle and equipment to which they apply, the total fixed and 
variable overhead costs for that class of owner-driver, the base hourly rate or casual rate that would typically 
apply to the class of owner-driver, etc.  If price is taken out of the market as a market signal, that will create a lot 
of problems.  That is what the government is doing.  The minister can say that the government is protecting 
subcontractors from having their rates continually suppressed by cartage firms or whoever uses subcontractors.  
However, the fact of the matter is that if prices are effectively fixed and the market mechanism does not have the 
capacity to send price signals to potential new entrants to the market, or to existing entrants, the supply of 
entrants to the market will be completely distorted.  That may result in a situation - it is not difficult to conceive - 
in which there are a lot more operators in the market than there are currently because potential new market 
entrants will not receive a price signal that the market is already satisfied by the existing supply or, alternatively, 
that there is the capacity for the market to be satiated if new entrants in the form of subcontractors come into the 
market.  That may result in a range of subcontractors who are perhaps earning a bit more; however, there will not 
be as much work to go around.  The government is attempting to distort, influence and stop the market 
mechanism from working effectively.  
Mr A.D. McRae interjected. 
Mr T. BUSWELL:  The member for Riverton asked me - perhaps I should refer to him as the minister; my 
apologies for the apparent lack of respect - to suggest some solutions.  Some solutions have been included in the 
bill, including the way in which people must conduct themselves in business.  Certain clauses deal with the 
conduct of subcontractors and those who use the services of subcontractors.  That is fair and proper.  It is fair and 
proper that operators have a mechanism that allows them to take actions if they feel that people’s conduct 
towards them has not been acceptable, as outlined in the guidelines.  When prices are fixed and market activity is 
suppressed, people will turn to non-price forms of competition.  That could take many forms.  It might be that if 
five trips are done, the sixth one will be thrown in for free.  I do not know what form it will take.  Non-price 
competition will, through one manifestation or another, find its way into the market.  Fixing prices and rates in 
any market simply does not work.   
This bill has the capacity - I am not saying that this will happen straight away - to enshrine, as I said earlier, the 
role of the Transport Workers’ Union in Western Australia.  I hasten to add that I have not had many 
conversations with representatives of the Transport Workers’ Union, although I have had a visit from one TWU 
organiser.  We had a very civil conversation.  He seemed to be in tune with advancing the needs of his members 
in the road transport industry.  However, I can only imagine that the growth of this sector of the transport 
industry, for which it has no coverage, has been a source of great frustration for the Transport Workers’ Union.  
Indeed, I sense that it has been a great frustration for some time.  The union will be watching the passage of this 
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bill through Parliament and its evolution with considerable interest.  There is no doubt that a number of clauses 
in the bill effectively enshrine the role of the Transport Workers’ Union as a bargaining agent -  
Ms A.J.G. MacTiernan:  Are you not aware of the fact that one-third of the union’s membership is owner-
drivers?  That has been the case for many years.   
Mr T. BUSWELL:  All I am saying is that a big pool of owner-drivers will not go near the Transport Workers’ 
Union.  Many owner-drivers would not have a TWU official on their premises for all the tea in China.  This bill 
makes those people a lot more accessible and one could argue that, in some circumstances, it will force those 
people to become involved in negotiations with the Transport Workers’ Union.   
This bill is about promoting the Transport Workers’ Union, rate fixing and inspectors.  It is also about having an 
additional tribunal in the Western Australian industrial relations system.  The inspectors will have tremendous 
powers to do all sorts of things to private businesses and individuals.  They will be unchecked and unhindered, 
and will operate without any sense of balance.  I am always concerned when we as a Parliament empower agents 
of the government to impact on the privacy and liberty of individuals.   
I will close with a couple of brief comments about the addition of another body under the umbrella of the 
Western Australian Industrial Relations Commission.  There is no doubt that the confirmation of WorkChoices 
means that the Western Australian Industrial Relations Commission, or a very large part of it, is effectively 
redundant.  The figures on the formalised coverage of the Western Australian labour force vary; however, it has 
been suggested that a very small percentage of private sector workers and a yet to be determined percentage of 
public sector workers will remain in the Western Australian industrial relations system.  There is no need for the 
government to write a big appropriations cheque next year for the WAIRC, because a large part of its operation 
has been made redundant; it will no longer cover the workers that it previously covered.  The funny news about 
this, member for Joondalup, is that if and when the Labor Party returns to government federally - I have a 
suspicion it will not be next year under the guidance of the member for Brand - it will not remove corporations 
power.  It might change the rules; however, it will not change the framework.  Federal Labor has given no 
indication -  

Ms M.M. Quirk:  Do you want to abolish states’ rights?   

Mr T. BUSWELL:  Talk to Kim Beazley about this issue.  Kim Beazley and the federal Labor Party will not 
change the use of corporations power to impose industrial relations outcomes on workplaces in Australia.  They 
will change the rules, but they will not change the use of the system.  There is great irony in the debate about 
corporations.  Do members know which federal government started the process by which corporations power is 
used in Australia to impose industrial outcomes on workplaces?  It was Paul Keating and his then industrial 
relations minister, Laurie Brereton.  That happened in the mid-1990s.  

Mr A.D. McRae:  It was not Paul Keating; it was the Hawke government.  

Mr T. BUSWELL:  I am talking about industrial relations.  Brereton was the industrial relations minister and 
Keating was the Prime Minister.  At that time, Western Australia mounted a challenged under a Liberal 
government.  A recent High Court determination cited the advice given in 1996 to the then state minister for 
industrial relations about how difficult it would be to mount a successful campaign.  The point I am trying to 
make is that the Western Australian Industrial Relations Commission is redundant.  This bill will give a couple 
of people who have lost their jobs something else to do.  Good on them!  They can stay there and keep getting 
paid; effectively, they will work themselves into the transport industry and become specialists in transport.  I 
suspect that the lead speaker for the opposition, who will follow me, will outline our opposition in more 
technical detail.  From a broad philosophical perspective, the Liberals do not support price fixing and rate fixing.  
Further, we will never support enshrining the TWU in a sector of the Western Australian transport industry in 
which it has little coverage.   

MR M.J. COWPER (Murray) [11.38 am]:  I was not aware that this bill would be debated this morning, 
although it appears on the notice paper.  

Ms A.J.G. MacTiernan:  I discussed it with you yesterday.  

Mr M.J. COWPER:  The minister said that the government would bring it on yesterday afternoon.  

Ms A.J.G. MacTiernan:  You said that you didn’t want us to bring it on yesterday and that we should deal with 
it today.   

Mr M.J. COWPER:  Nothing was said about today.  The minister should tell the truth.   

Mr A.D. McRae:  Where were you this morning? 

Mr M.J. COWPER:  I was having a briefing on one of the government’s bills.   
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This is a process through which the state government is trying to nullify common law contracts, which are the 
foundation of the commercial life of small businesses, proprietors and independent contractors in this state.  This 
legislation is a stunt.  The Independent Contractors Bill is currently before the federal Parliament.  It appears that 
under that legislation there will be some exemptions for Victoria and New South Wales. 
It is very interesting to note that the Owner-Drivers (Contracts and Disputes) Bill was first read in this place on 
31 October - only three weeks ago.  When I attended the briefing on the bill last week, I was told that it had no 
particular urgency and that it could be dealt with at any old time.  However, at the first opportunity the bill has 
been brought on for debate.  The reason it has been brought on for debate is that the government wants to get it 
through this place as quickly as possible so that it can be enacted before the federal legislation comes into effect.  
That will not happen, because the federal minister, under the regulations, will not allow this state legislation to 
take hold.  If the Minister for Planning and Infrastructure challenges the federal minister, she will put the 
exemptions that will apply to New South Wales and Victoria in jeopardy.  She will do that at her own peril. 

I am not happy with the way this bill has been presented.  I have been tracking the progress of this bill for some 
time.  I thought it would appear as an industrial relations bill.  I asked the relevant minister at one stage what was 
going on with the bill.  I even spoke to Jim McGiveron from the Transport Workers’ Union.  He was the only 
person who seemed to know anything about the bill six months ago.  Subsequently, I found that industry had had 
some inkling of it for some time.  Lo and behold, the responsible minister said that he did not know anything 
about it.  I provided him with some detail of what had been proposed.  I was told that the bill would materialise 
in this place as sustainable rates legislation.  I was guarding the fence and waiting for the bill to arrive so that I 
could negotiate with the minister on aspects of the bill that I thought had some merit.  When I first took on 
responsibility for this shadow portfolio, I negotiated with the minister some amendments to the bill that I thought 
would improve the conditions of workers.  Surprisingly, many of those amendments were not taken up.  Two 
were and I have been given a further undertaking from the minister.  However, it disappointed me that the bill 
came through the back door as a transport bill. 
This is a bill to promote a safe and sustainable road freight transport industry.  No-one has a problem with that; 
we all want a safe and sustainable road freight transport industry.  This is Trojan Horse legislation.  The bill will 
establish the Road Freight Transport Industry Council and the Road Freight Transport Industry Tribunal.  This 
bill is a wolf in sheep’s clothing.  It will establish a very dangerous precedent in this state, similar to that in 
Victoria, whereby big transport companies will go directly to the unions and do deals, and small business 
proprietors will be excluded. 

Mr A.D. McRae:  How will they exclude small business operators? 

Mr M.J. COWPER:  I will get to that in a moment; stay tuned. 

Over the past five years Australian states have attempted to make unlawful the contracts that are at the heart of 
small business activity and that provide independent contractors with the means to earn a living in the 
commercial marketplace.  I have been in contact with a number of people in the transport industry.  I spoke to 
long-distance haulers as recently as yesterday, and I referred to that discussion at the beginning of my remarks.  
When I spoke to the two representatives from that organisation, they were shocked to hear what had been 
proposed.  I had to provide their organisation with a copy of the bill and an analysis of what the bill will do for 
them.  What they saw alarmed them greatly.  I have also met with people from the courier industry.  What will 
happen to the courier industry will be significant, because there will be a decline in the number of contractors 
and in actual wages.  I have also negotiated with earthmoving contractors in the south.  They, too, are very 
concerned about their prospects. 

This legislation is pretty much based on the Victorian legislation.  A situation arose in Victoria in that a tribunal 
similar to that which will be established under this bill seized from a business 50-odd documents, which the 
business was compelled to provide, and the tribunal made copies of them.  The tribunal that will be established 
under this bill will be given the same powers as those of the Australian Taxation Office and the Australian 
Competition and Consumer Commission.  If this legislation is passed, the tribunal will have the powers of 
investigation and prosecution; it will be judge and jury.  This bill will set a dangerous precedent not only for the 
transport industry, but also for small businesses.  One can imagine what it will do to the building industry. 

The stunt that has been performed in Parliament today is not surprising.  It is in line with the reported comments 
of Greg Combet, the secretary of the Australian Council of Trade Unions, who said that he could recall when the 
unions ran the country and that it would not be a bad thing if they ran it again.  His comments were reported in 
The Australian of 27 June this year.  Sharan Burrow was also reported as admitting that, under the accord, the 
real wages of Australian workers were required to keep unemployment down.  Under the accord, wage levels fell 
by 0.9 per cent.  Under the Howard government, wages have increased by 16.8 per cent.  The unions are trying 
to eat their cake and have it too.  Unions are trying to run the system from within because they are losing 
members.  They are trying to get their creepy-crawly hands on the system and are trying to manoeuvre through 
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the back door.  It is interesting to note the Howard government’s achievements in that time: unemployment is at 
a 30-year low at 4.9 per cent, and real wage levels continue to increase.  We cannot return to the days of radical 
unionism in our workplaces, because it damages the economy and destroys jobs.  I have previously mentioned 
that not all unions are created equal.  I was a proud union member for many years, but that union did not control 
the various factions of the government.  Last night I heard the member for Hillarys give a dissertation on the 
very interesting concept of how well the Labor Party looks after its mates.  Cronyism, nepotism and favouritism 
are alive and well in this government.  In the not-too-distant future, the cards will fall -  

Several members interjected. 

The SPEAKER:  I am sure that those interjections were very entertaining for everyone except the member on 
his feet, but the past few minutes have been a waste of time. 

Mr M.J. COWPER:  Victoria’s Owner Drivers and Forestry Contractors Act 2005 has done nothing to increase 
the wealth of that state.  The Western Australian economy is equivalent to the combined economies of New 
South Wales and Victoria.  That gives an indication of how well Western Australia is going.  Eighty per cent of 
the people in this state are moving onto Australian workplace agreements.   

It is interesting to note that of the 151 federal seats in Australia, the number three on the list of those seats 
containing people taking up Australian workplace agreements is the seat of Canning, the federal member for 
which is Don Randall.  That seat also takes in the Pinjarra and Shire of Murray half of my electorate.  Number 
four on the list of those 151 federal seats is the seat of Brand, the federal member for which is Kim Beazley, the 
Leader of the Opposition in the federal Parliament.  The people in his electorate are taking up AWAs.  People 
will vote with their feet because of their own best interests.  It is an undeniable fact that humans will always look 
after their self-interest. 

Ms A.J.G. MacTiernan:  That is why he joined the Liberal Party - me, me, me! 
Mr M.J. COWPER:  How is Marcus Plunkett these days?   

Ms A.J.G. MacTiernan:  I do not know.  I do not see Marcus. 
Mr M.J. COWPER:  The minister seems to have pretty regular contact by taking him to court from time to 
time.   
Ms A.J.G. MacTiernan:  Did you know that Brian Burke acted for him? 

Mr M.J. COWPER:  How does the minister know?  Has the minister been in contact with Brian Burke again? 

Ms A.J.G. MacTiernan:  Regularly; we are great mates! 

Mr M.J. COWPER:  That is a revelation.   

Ms A.J.G. MacTiernan:  We are very good mates! 

Mr M.J. COWPER:  Does the minister have a phone? 

Ms A.J.G. MacTiernan:  I have many phones. 

Mr M.J. COWPER:  Does the minister have a bat phone with a direct line to him?   

The commercial common law contract is a primary legal foundation of the market economy because it is a 
contract into which parties freely enter and do so because the parties expect to gain from the fulfilment of that 
contract, the terms of which are decided by the parties without interference by government, and that is because 
the parties know better than anyone else where their best interests lie and how the gains from the contracts are to 
be maximised.  They are contracts which the courts will uphold according to law rather than according to vague 
notions of equity.  This bill will establish a forum that will be able to attack and examine these matters.  What is 
wrong with the Small Claims Tribunal sorting out disputes?  What is wrong with an employer and an employee 
getting together and sorting out a matter?  All this bill does is pander to the unions and large transport 
companies, like the Toll Groups of this world, which will take a monopolistic view of what is happening in our 
transport industry.  Historically, the primary concept of labour market regulations has been that employees were 
disadvantaged in negotiating contracts with employers.  On that basis, and for over one hundred years, 
Australian governments established tribunals that had the powers to determine wage and elements of 
compensation within the employment contract and encouraged the formation of legally privileged trade unions 
that had immunity from common law prosecution for anticompetitive collusion and intimidation.  If these 
exclusions from legal responsibilities were applied to commercial contracts, it would make commercial life 
within a market economy impossible.  When constrained by employment contracts, however, such activity has 
been considered to operate in the public good.  Public policy has, until recently, been careful to ensure that 
labour regulations, concepts of price fixing and market collusion have not been applied to commercial contracts.  
What this bill will do is to enshrine that.  Over the past five years this has changed, as state governments have 
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succeeded in applying labour market regulation concepts to commercial contracts in selected areas.  The effect 
has been significant damage to economic life in the targeted sectors.   

The attack against the commercial contract and the market economy by most states has been targeted primarily 
against small business proprietors and independent contractors.  Independent contractors have proliferated under 
the federal award.  When independent contractors go out on their own and see what it is like in the real world to 
make a dollar and to have to put up with all the hazards that are involved in running a small business, they realise 
that they have been manipulated and controlled by unions for far too long.  As I have said, I have been a member 
of a union.  It has been very important to me to be a member of a union.  However, many unions have gone too 
far.  It is interesting to note that of all the unions, the Transport Workers’ Union of Australia, which will benefit 
from this legislation, is number four on the list of unions that contribute to the finances of the Labor Party in 
Western Australia.  I will stand corrected if I am wrong, but I do not think I am. 

For public policy purposes, the defining point for an independent contractor or a small business proprietor is that 
he or she earns a living and conducts his or her activities using commercial contracts.  Some 28 per cent of 
Australians in private sector workplaces now earn their living in this way.  That is a major shift from what has 
previously occurred.  It now seems that most Australian state governments believe that people are so 
passionately attached to their employment contracts, with all the regulations surrounding them, that they will 
earn their living through the use of commercial contracts only as an act of extreme desperation.  It is assumed 
that if an individual earns his living through commercial contracts, the individual is necessarily, if unwittingly, 
exploited.  The state governments believe that they must step in to impose price fixing by outside regulators and 
make collusion lawful to achieve these ends.   

Economic policy is at a crossroads.  Australia is at a crossroads on this issue.  The state governments have 
demonstrated a determination to destroy the commercial contract and the market economy by destroying 
independent contractors and small businesses wherever state governments find themselves in a position to do so.  
In many respects the emergence of independent contractors has brought into sharp relief public policy issues 
concerning the protection of the market economy and economic growth in Australia.  Decisions need to be made 
either to accept the erosion of this market economy by the states or draw a line in the sand to defend the market 
economy, independent contractors and small business proprietors.  The states have sought to destroy independent 
contractors by methods used to subvert independent contractors and free markets. 

Ms A.J.G. MacTiernan:  Who wrote your speech for you?  

Mr M.J. COWPER:  These are notes I have taken.  

Ms A.J.G. MacTiernan:  Somebody wrote those for you.  Was it the Chamber of Commerce and Industry of 
Western Australia? 

Mr M.J. COWPER:  No.  Has the minister had any correspondence from the CCI? 

Ms A.J.G. MacTiernan:  Yes, I have. 

Mr M.J. COWPER:  What did the CCI say? 

Ms A.J.G. MacTiernan:  They said very much what you are saying in your speech.  Given that you are reading 
it - 

Mr M.J. COWPER:  What did the letter say? 

Ms A.J.G. MacTiernan:  It said that they do not support it. 

Mr M.J. COWPER:  Does the minister mind if I read this letter into the record?  With your permission, Mr 
Speaker, I will read out a letter dated 17 November to the Minister for Planning and Infrastructure.  It reads - 

Dear Minister 

Owner-Drivers (Contracts and Disputes) Bill 2006.   
I refer to John Langoulant’s letters to you and the Minister for Consumer Protection dated 25 October 
2005.   

That is way before I was ever in this position and had any knowledge of this bill coming before the Parliament. 

Ms A.J.G. MacTiernan:  Is it not interesting that John Langoulant knew about the bill back then but, according 
to the member, we snuck in the bill through the backdoor and that the bill just arrived when no-one knew it was 
coming.  Here we have a letter from the CCI saying - 

Mr M.J. COWPER:  That letter expressed the concern of the Chamber of Commerce and Industry of Western 
Australia about the government’s proposal to develop legislation for owner-drivers and the trucking industry.  It 
states - 
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We understood that the proposed legislation was to be based on the Owner-Drivers and Forestry 
Contracts Act 2005 (Vic), which regulates transport contracts established in Victoria.   

Further to that letter, Mr Langoulant attended a meeting in December 2005 with the then Minister for 
Consumer and Employment Protection at which an undertaking was given that the CCI would be 
included in the subsequent development of draft legislation, notwithstanding concerns of the necessity 
for such legislation.   

Mr Langoulant wrote a further letter to you on 10 August 2006 again seeking an opportunity for the 
CCI to be consulted in relation to the legislation.  It is now apparent that the development of the 
legislation has proceeded without broad industry consultation following the recent introduction of the 
Owner-Drivers (Contracts and Disputes) Bill 2006 without further notice to the CCI.   

The minister had not only not consulted with the CCI, but also had not consulted with the industry.  The only 
correspondence that some in the industry have received is some vague one-page glimpse of how wonderful this 
bill will be, without going into any detail.  We may have something to say about that a bit later on.  The industry 
must be part of this whole exercise.  It has clearly been excluded in favour of the TWU. 

Ms A.J.G. MacTiernan:  Are you saying that the transport industry was not included in the dialogue on the 
development of this bill?   

Mr M.J. COWPER:  That is what it is telling me. 

Ms A.J.G. MacTiernan:  Who in the transport industry is telling you that? 

Mr M.J. COWPER:  I am talking about key industry organisations. 

Ms A.J.G. MacTiernan:  Who is that? 

Mr M.J. COWPER:  The WA Long Distance Owners and Drivers Association; the courier business - what is 
the name?  I have a card here; stand by. 

Ms A.J.G. MacTiernan:  So you’re saying long-distance drivers - 

Mr M.J. COWPER:  Is one. 

Mr D.F. Barron-Sullivan:  Put it another way, minister.  Why don’t you tell us who you have consulted? 

Ms A.J.G. MacTiernan:  Sorry; I know he’s not very bright, but he has made the allegation. 

Mr M.J. COWPER:  I am saying what I know; I am not making an allegation.  I am simply saying that I have 
consulted with these people and they do not know anything about it.  What some of them know is very limited - 
a bit like the Owner-Drivers (Contracts and Disputes) Bill.  It is not even the government’s bill; it has come from 
Victoria.  Why has the government tried to introduce the bill at such short notice? 

Ms A.J.G. MacTiernan:  What do you mean by “such short notice”? 

Mr M.J. COWPER:  The government introduced the bill on 31 October, and it is before the house today at the 
first opportunity. 

Ms A.J.G. MacTiernan:  Sorry; three weeks.  We bring legislation in and the standing orders say - 

Mr M.J. COWPER:  Why is this so important as opposed to anti-hoon legislation?  I was working on anti-hoon 
legislation.  I think that is important, given that summer is coming and it is an issue for which people would like 
to see some action taking place.  In what way is the bill before the house of particular interest to the community 
with respect to safety? 

Ms A.J.G. MacTiernan:  As you’ve said in the letter from John Langoulant that you read to the house, this bill 
has been negotiated over a long period of time. 

Mr M.J. COWPER:  It is very interesting that when I took it to the minister of the day, he knew nothing about 
it.  That was clearly before the current minister took over the position.  However, I will continue reading from 
this letter. 

Ms A.J.G. MacTiernan:  Who did you speak to that knew nothing about it? 

Mr M.J. COWPER:  I will talk about that later. 

Ms A.J.G. MacTiernan:  No, you’ve made an allegation that - 

Mr M.J. COWPER:  The transport industry - 

Ms A.J.G. MacTiernan:  No, you said you took it to a minister who knew nothing about it. 
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Mr M.J. COWPER:  The member for Murchison-Eyre; the current minister. 

Ms A.J.G. MacTiernan:  When did you raise that with him? 

Mr M.J. COWPER:  In August of this year.  I even provided him with a copy of some correspondence from the 
Independent Contractors of Australia to Senator Judith Troeth during the inquiry into this matter by the Senate 
Standing Committee on Employment, Workplace Relations and Education.  Does the minister not have any 
comment to make?  Is the minister saying that I did not do that? 

Ms A.J.G. MacTiernan:  I have no idea what you did, but I know what the Minister for - 

Mr M.J. COWPER:  The letter continues - 

•  CCI is concerned that this legislation is an unwarranted intervention in the market place.  In 
particular CCI sees ‘institutional arrangements’ such as are proposed by the legislation as a risk to 
current efforts to unwind unnecessary government interference and regulation across many 
industries.  CCI is also concerned that these arrangements will lead to an institutionalised 
involvement of transport unions in the negotiation of what have traditionally been independent 
contractual arrangements between hirers and owner-drivers operating as small businesses. 

•  The obligations imposed by this legislation are likely to have a major impact on industry.  
Accordingly, we request that the Government delay consideration of the Bill to prepare a full 
Regulatory Impact Statement for the legislation and that CCI be provided an opportunity to provide 
informed comment in the preparation of the RIS. 

Does the minister not have any comment to make?  The Chamber of Commerce and Industry of Western 
Australia was not consulted. 

Ms A.J.G. MacTiernan:  Who signed that letter? 

Mr M.J. COWPER:  Deirdre Willmot. 

Ms A.J.G. MacTiernan:  What position does she currently hold in the Liberal Party - 

Mr M.J. COWPER:  She is the CCI’s executive director, policy. 

Ms A.J.G. MacTiernan:  Yes, but what position does she currently hold in the Liberal Party? 

Mr M.J. COWPER:  I have no idea; I have never met the woman.  The letter continues - 

•  The Federal Parliament is currently considering - 

Ms A.J.G. MacTiernan:  She has been a long-term member.  She used to be president of the Young Liberals. 

Mr D.F. Barron-Sullivan:  So she’s not allowed to work for a business organisation? 

Ms A.J.G. MacTiernan:  She’s certainly allowed to, but I think it would be really - 

The ACTING SPEAKER (Mrs J. Hughes):  Members, can we have no cross-chamber conversation?  There is 
a member on his feet.  Thank you. 

Mr M.J. COWPER:  The letter continues - 

•  The Federal Parliament is currently considering the Independent Contractors Bill 2006 (Cth).  If 
enacted, this Bill will also impact the Western Australian road transport industry.  CCI is concerned 
that if both Bills are enacted WA industry will be put to considerable expense and inconvenience 
determining the combined effect of the two Bills. 

•  Further to the above point, CCI notes that the Federal Minister for Employment and Workplace 
Relations has undertaken to review owner driver legislation in 2007 with a view to achieving 
national consistency if possible.  In CCI’s view, it would be sensible to await the outcome of that 
review before enacting WA specific legislation. 

Ms A.J.G. MacTiernan:  That is just outrageous! 

Mr M.J. COWPER:  This is what the CCI is saying to the minister, and I hope she will touch upon this. 

Ms A.J.G. MacTiernan:  It is outrageous, and I will tell you why - 

Mr M.J. COWPER:  The letter continues - 

•  In advance of detailed feedback from our members, CCI advises that it has concerns in relation to 
the rights of entry, inspection and access to records under Part 8 of the Bill.  There is no definition 
of the term ‘suspected breach’ for which the hirer will be subjected without notice to inspections of 
documents, materials and machinery by the owner-driver or their representative.  In short, there is 
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strong potential that all the power in this area will lie with transport unions who will be given 
almost unrestricted access to the hirer’s premises. 

This has already taken place in Victoria.  I think the guy’s name is James Taylor. 

Dr G.G. Jacobs:  He’s a good singer, too. 

Mr M.J. COWPER:  A very good singer; that is why I remembered.  The letter continues - 

•  Finally, CCI understood that CCI would be expressly recognised in the Bill as a body from which 
the Minister would seek nominations for the Road Freight Transport Industry Council.  In this 
regard, CCI requests that it also be included as a ‘transport association’ for the purposes of Part 9 
which establishes the Road Freight Transport Industry Tribunal. 

In conclusion, CCI respectfully requests that you delay consideration of the above Bill to allow CCI an 
opportunity to consult its members and to provide more considered comments on behalf of industry 
and, even more importantly, to allow the Government time to conduct a full Regulatory Impact 
Statement in relation to the Bill. 

If you have any queries in relation to the above, please do not hesitate to contact Mr Kelvyn Jones . . .  

Etc, etc. 

Ms A.J.G. MacTiernan:  “And I’m happy to write your speech for you”!  Sorry, was that a PS at the bottom? 

Mr M.J. COWPER:  I could make a comment about what the postscript should be, but I will not. 

Ms A.J.G. MacTiernan:  That would require some wit and innovation. 

Mr M.J. COWPER:  That is something of which the minister is bereft.   

Case studies have been conducted on the Victorian Owner Drivers and Forestry Contractors Act 2005 and its 
impact on Victoria.  The bill was introduced into the Victorian Parliament in April 2005 and will commence on 1 
December, following an inquiry and report, but with no public consultation on its contents.  I quote from a recent 
case study prepared by Independent Contractors of Australia, which in part states - 

Key features of the legislation include: 

a) Commences before 1 December 2006. 

b) Regulates “the relationship between persons who contract to transport goods in a vehicle . . . and 
persons who hire them.” 

c) Amends the Victorian Civil and Administrative Tribunal Act 1998. 

Etc, etc; I will get down to the nitty-gritty.  The case study continues - 

. . . “The Minister, in consultation with the industry, must 

(a) develop rates and costs schedules for contractors” - 

That have - 

•  Typical fixed and variable overhead costs. 

•  Vehicle running costs. 

•  Administration and insurance 

•  Superannuation 

•  Finance 

•  Costs of complying with applicable laws 

•  Costs of engaging relief staff 

•  Vehicle and other depreciation 

•  Base hourly rates and casual rates that would apply to an employee.  The schedules must be 
published by the Minister. 

Fixed rates will now come into force; it is written in this documentation.  This legislation will become a case of 
government price fixing.  There are some positives in the Victorian legislation.  The notion of giving a booklet to 
a hirer is a positive thing.  However, that is the only redeeming feature that I can see.  The case study continues - 

Things that could be positive but are probably negative 
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a)  The ability of a group of contractors to negotiate contracts with a hirer or hirers.  Other sections of 
the Act, however, create the impression that the collective negotiations may negate true freedom of 
contract. 

There is a lot of uncertainty as to whether that would be the case. 

I will not take up a lot of time, because at the end of the day this bill is nonsense; it is a stunt.  It will never go 
anywhere.  Even if it is forced through this house and sent on its way, it will never come into force.  In summing 
up, the case study continues - 

The Act will result in: 

a) price-fixing in the industry; 

b) collusive activity which will damage the operations of small hirers; 

c) the prevention of individual contractors expanding their businesses with a view to becoming a 
hirer; 

d) State-controlled prices decided by political deals between unions and industry associations with the 
potential for masked, collusive behaviour between large transport businesses; 

e) The disappearance of significant numbers of small transport operators in the industry and the 
favouring of - 

It refers to large monopolistic ones. 
It will favour the Toll Ipecs of this world, which is no good for anyone.  I heard yesterday from an independent 
contractor who has contracted out his prime mover and has to drag Toll trailers.  Toll trailers can from time to 
time have bald tyres.  However, it is the contractor’s responsibility to ensure that the vehicles are roadworthy.  
However, when the independent contractor goes to a big company such as Toll and says that the tyres are bald 
and need replacing, he is told that he either drags the trailers or does not; the company will find someone else to 
do it.  There are some significant issues in the transport industry but this legislation is not the way to address 
them. 
State-controlled prices are determined through political deals between unions and industry associations, which 
have the potential for collusive behaviour between large transport businesses.  We have seen that in Victoria.  It 
has been reported widely in the papers.  It is a closed shop in Victoria.  If we were to become a closed shop in 
Western Australia, the benefits we experience now would go out the window, especially if there were a change 
of federal government to Labor.  It could be guaranteed that the practice would become widespread.  The 
secretary of the Australian Council of Trade Unions, Greg Combet, has indicated that the unions would take 
control again.  Contractors would effectively be forced into becoming employees.  That would take away their 
commercial options as individuals starting their own businesses in the courier-transport sector. 
The legislation will destroy individual contractors’ rights, the integrity of commercial contracts and free market 
activity and practices.  Needless to say, the opposition will oppose the legislation.  We are not very happy with 
the way in which it was introduced to this place.  I was happy to work with the member for Murchison-Eyre, as I 
thought that this legislation would come through as an industrial relations bill and not as a transport bill.  I find 
myself with no alternative but to fight the bill all the way, clause by clause. 

There has been some interesting media coverage of this legislation.  It was described by Robert Gottliebsen in 
The Australian on 14 August as “Trojan horse” legislation.  I gave a copy of the article to the minister, who is 
the member for Murchison-Eyre.  I expected that, if this legislation were to materialise, we would have a good 
chat about it.  I would hate to think that he totally ignored my offer of goodwill. 

The fact remains that there is a large number of independent contractors.  A lot of people in the industry have not 
been consulted on this legislation.  It is simply a stunt by the government to get under the boom gate before it is 
brought down by the federal government, in an attempt to be exempt, to empower the unions with the right of 
entry to people’s businesses and to fix prices.  The legislation is no good at all for the Western Australian 
economy. 

MR D.F. BARRON-SULLIVAN (Leschenault) [12.13 pm]:  Before I speak to the bill I would like to take a 
point of order.  I would like Madam Acting Speaker (Mrs J. Hughes) to stop the clock.  The point of order is 
somewhat detailed. 

Point of Order 

Mr D.F. BARRON-SULLIVAN:  My point of order relates specifically to standing order 162(2), which states 
clearly - 

Every bill will be accompanied by an explanatory memorandum. 
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Ostensibly, when we look at the bill and the information the minister brought to the house we could say that 
there is an explanatory memorandum.  It is a piece of paper with writing on both sides and it has the title 
“Explanatory Memorandum”.  Putting the words “Explanatory Memorandum” on a piece of paper does not make 
it an explanatory memorandum in accordance with the objectives of our standing orders.  I wish to explain 
further because it has some bearing directly on this bill and it may have some bearing on the way in which bills 
are presented with explanatory memoranda in the future. 

In 1996 the then Select Committee on Procedure presented its final report on 27 June.  It made some 
recommendations, including one under the heading “Explanatory Memoranda”.  It stated that significant 
amounts of time are spent in committee asking ministers what particular clauses of bills are intended to achieve.  
I point out that at the time explanatory memoranda were not presented with bills.  The committee found that the 
time could be considerably reduced and members’ immediate understanding of legislation enhanced if an 
explanatory memorandum was provided with each bill as it was introduced.  Importantly, it went on to state that 
the memorandum should deal only with an explanation of what each clause was intended to achieve rather than 
the reasons behind the clause or the politics of the matter. 
On 13 May 1999 the Standing Orders and Procedure Committee of the day released a report on the modification 
of the standing orders, which I am sure all members read every night before they go to bed!  The report 
recommended that the current standing order, which reads, “Every bill will be accompanied by an explanatory 
memorandum” be inserted in our standing orders.  Very importantly, the recommendation carried a note to the 
effect that standing order 162(2) follows the principle of the recommendation of the Select Committee on 
Procedure.  In other words, it means that the standing order provides for explanatory memoranda that deal only 
with an explanation of what each clause is intended to achieve.  The recommendation put forward in 1996, 
which the 1999 report stated we should follow and which was then included in our standing orders, is that the 
Premier, in consultation with the Attorney General, should arrange for all bills that come to the Legislative 
Assembly to be accompanied by an explanatory memorandum explaining what each clause is intended to 
achieve.  We have a standing order that was recommended by a committee in 1999 on the basis of the 
recommendation of a committee in 1996.  That basis was that each explanatory memorandum should deal with 
the details of the bill in question clause by clause. 
The explanatory memorandum for this bill does not mention one specific clause.  It states what the legislation is 
about and who is covered and what the legislation will do.  It does not refer to one specific clause.  It does not 
confine itself to facts and law, as was the requirement of the standing order as a result of the recommendations 
from the two committees.  For example, one part of the so-called explanatory memorandum states - 

Excessive competition in the trucking industry was widely believed to have resulted in unsustainable 
rates, leading to driving hours above safe levels . . .  

It does not mention a clause.  There is no fact; “widely believed” is not fact.  There is no reference to law.  The 
explanatory memorandum further states - 

The CCA provisions relating to adjudication of payment disputes will also not be incorporated into the 
proposed legislation.   

It tells us what is not in the legislation but it does not deal with one specific clause.  I accept the fact that if the 
standing order is read on its own it simply states that an explanatory memorandum is to be presented with a bill.  
This piece of paper has the words “Explanatory Memorandum” on it.  I seek from the Chair one of two things.  
At best, we should look at the basis of the standing order.  As I have said, the basis of the standing order is that 
each explanatory memorandum should deal with each clause in a bill.  Consequently, the best I can hope for at 
the moment is for the minister to adjourn the proceedings and we deal with this bill when she can present it again 
with a proper explanatory memorandum.  I suspect that we may not go down that path.  In which case, the least I 
ask is for the Chair to ask the minister before the consideration in detail stage to present an explanatory 
memorandum that meets the basis and requirements that were recommended by those two committees of this 
house.  There is no point having a committee of this house that recommends something be done for a particular 
reason and in a particular way, if that recommendation is adopted but that matter is not considered in that 
particular way.   

Acting Speaker’s Ruling 

The ACTING SPEAKER (Mrs J. Hughes):  I appreciate that the member is putting a point of order before the 
Chair and I recognise that he feels that he needs to coach the Chair on this issue.  I will give a ruling on the point 
of order the member has put forward.  The Chair’s view is that this point of order is not a prescriptive point in 
the standing orders, although generally the member who is in charge of the bill is the person who will follow up 
how the explanatory memorandum will be put to the house.  The member who is in charge of the bill will, in the 
end, determine that.  If the member is not happy with the Chair not accepting that point of order, I suggest that a 
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letter be written to the Privileges and Procedures Committee on that issue and it can take it further.  It is not a 
point of order.   

Ms A.J.G. MacTIERNAN:  I seek leave to make a comment; that is, I certainly will be more than happy to 
provide clause notes before the committee stage.   

Debate Resumed 

Mr D.F. BARRON-SULLIVAN:  It is excellent that the minister has acknowledged the error of her ways, but it 
would have been nice if she had presented a proper explanatory memorandum before we started dealing with this 
bill in this house.   

Ms A.J.G. MacTiernan:  If it was an issue, you could have raised it.  You had three and a half weeks to raise 
the issue.   

The ACTING SPEAKER:  Order!  The point of order has been dealt with.  Can we get on with the business of 
the house?   

Mr D.F. BARRON-SULLIVAN:  It is very sloppy work on the minister’s part, but I am glad that she has 
admitted the error of her ways.  It is a shame that she does not admit the error of her ways in relation to this 
particular legislation.  I will take up one matter that the minister dealt with by way of interjection.  I found the 
minister’s interjection extraordinary when the member for Murray pointed out that he had done the right thing 
and consulted with a wide range of people in the industry.  I understand that he spoke to at least one Labor Party 
member or minister on this matter, acting in very good faith to ascertain the implications of the legislation and 
the best approach to take.  When he mentioned this in good faith, the minister asked him from whom he got his 
advice.  The moment it was clear that the member for Murray had had dealings with the Chamber of Commerce 
and Industry of Western Australia, the minister attempted to jump down his throat.  He is a bit tall, so she cannot 
do that!  The minister insinuated that the person who signed a particular letter, which I will touch on later to 
demonstrate how sloppy the minister’s approach to this matter has been, held a senior position in the Liberal 
Party or something like that.  

Ms A.J.G. MacTiernan:  I asked a question.   

Mr D.F. BARRON-SULLIVAN:  The minister did ask a question but in a very particular and accusing way.  I 
believe the onus is on the minister to explain to this house who is pushing for this bill.  If it is, indeed, people 
within the Transport Workers’ Union, I am sure that the minister not only knows the names of those people or 
their positions in the union, but also has met them on numerous occasions.  Some people may argue that she 
owes her job to some of those people.  That is the problem we have in dealing with this legislation.  Not only has 
the minister failed to consult with the industry concerned, but also she has once again demonstrated how utterly 
beholden the Labor Party is to the trade union movement.  When we consider that almost one-third of Labor 
Party members in this chamber are in the minister’s centre faction, we can see how powerful these individual 
union officials are.   

Mr R.F. Johnson:  They run the state.   

Mr D.F. BARRON-SULLIVAN:  Exactly.  They run the state and we are seeing that with this bill.  No fewer 
than 14 members of the Parliamentary Labor Party are beholden to the unions, such as the TWU, that control the 
centre faction of the Labor Party.  This minister has puppet strings attached to her that dangle all the way down 
from North Perth.  The minister might say to the member for Murray that he should not listen to the Chamber of 
Commerce and Industry because it employs someone who, she says, is in the Liberal Party, but I say that the 
minister should own up to the fact that she has been heavily influenced by not only a trade union movement, and 
there is nothing ostensibly wrong with that, but also people who control the political careers of herself and a 
number of her cohorts.  The minister should have been honest enough to say that the reason she does not give a 
stuff about consulting with small and medium-sized businesses is that she is beholden to the trade union 
movement.  If she said that that is why she did not care to listen to the people who earn a living and risk their 
livelihoods running these businesses, she could say that she has been honest, to some extent, in her dealings on 
this matter.   

I will point to the lack of consultation.  The member for Murray pointed to a letter from the Chamber of 
Commerce and Industry.  I do not always agree with the Chamber of Commerce and Industry, and it is 
interesting that recently I was probably at odds with its position on deregulation of one sector of our economy.  
In this area I wholeheartedly agree with it.  It is still one of the largest employer groups in this state and it 
represents a number of businesses that operate in the field that will be directly affected by the Owner-Drivers 
(Contracts and Disputes) Bill.   

Mr R.F. Johnson:  The Labor Party is becoming close to being one of the largest employers.   

Mr D.F. BARRON-SULLIVAN:  Are not most of them paid by the taxpayer?   
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Mr R.F. Johnson:  I accept that.   

Mr D.F. BARRON-SULLIVAN:  The Chamber of Commerce and Industry approached the minister at a 
meeting in December 2005 and received an undertaking from the minister that the chamber would be included in 
the subsequent development of draft legislation that relates to the bill we are dealing with now.  Members would 
think that the minister would have complied with that undertaking.  She should have said that she gave that 
undertaking and that, because CCI is a big employer organisation that is involved in transport and a number of 
other areas, the government will involve them directly.  Members would also think that in August 2006, after the 
CCI had alerted the minister that it still had not been involved in consultation, despite the minister’s undertaking, 
she would at least have asked the CCI to send in some representatives and talk about drafting the legislation.  
When the CCI sent the minister a letter asking to be consulted, it never got the opportunity to be consulted, as we 
know from what the member for Murray indicated.  That is despite the fact that the CCI represents a number of 
businesses in this sector and has a number of serious concerns about the legislation.   

Like the member for Murray, I too have consulted with individual operators in the industry who feel that they 
have been left out in the cold.  As the minister mentioned in her second reading speech, the only group that had 
some representation was the Transport Forum WA.  It was certainly consulted.  However, the minister should 
have engaged in far greater consultation with the industry throughout WA on an issue of this magnitude and 
importance.  The government does not want to do that.  It does not want to hear anything that the TWU does not 
want it to hear.   

The government is in a rush to get this bill passed.  The member for Murray has adequately explained the 
situation about the commonwealth legislation.  I hope that both the member for Murray and Hon Simon O’Brien, 
in his capacity as shadow minister, will be able to talk to the federal minister and, hopefully, we will see some 
sense on this particular matter in due course.  There is no doubt whatsoever that the only reason that we are 
dealing with this bill now is that the government is trying to get it on the statute book before the commonwealth 
legislation is dealt with so that the exemptions for Victoria and New South Wales will not be the only ones.  

Mr R.F. Johnson:  A concern that I have is that the explanatory memorandum accompanying this bill does not 
really give any clause-by-clause detail.  I ask myself how this bill got through the Labor caucus.  Unless the 
Labour backbenchers have an idea of what each clause means, how can they vote on the legislation in their 
caucus?  A political motive has come with this bill that is not in the true sense and spirit of the explanatory 
memorandum.  If Labor members cannot understand it, do you accept that it is a case of the executive riding 
roughshod over Labor backbenchers, the opposition and the people of Western Australia? 

Mr D.F. BARRON-SULLIVAN:  The member for Hillarys put words into my mouth.  They are almost the 
words I would have used myself.  When 14 members of the parliamentary Labor Party are beholden to the 
unions that control the centre faction, no caucus debate is needed.  I would love someone to tell us how much 
debate there was on this legislation in caucus.  I would bet that there was not much, if any.  I bet there was more 
debate on daylight saving than there was on something that can affect our whole transport industry in this way. 

In responding to the detail of the legislation, the first thing I will say is that, in one way or another, the minister 
and the government are portraying employers in the transport sector as ogres.  In one way or another, the 
government keeps saying that conditions are awful, drivers are being pressured to drive in unreasonable 
conditions and for very long hours, and that essentially drivers are being ripped off.  There is not one single 
employment sector in Western Australia, nationally or internationally, in which somebody does not get ripped 
off at some stage.  There will always be unscrupulous employers who attempt to do the wrong thing, cut corners, 
cut costs, or whatever.  No-one in this chamber would support employers who do that sort of thing.  I made a 
point of having a look at how things operate in the courier and light transport sectors and the areas that will be 
affected by this bill.  It was very interesting, because I did not realise, for example, how many part-time workers 
there are in this area.  They work part time of their own choice.  In many cases, the employers would like them 
to work full time.  For those who are not aware, it is very hard at the moment to get drivers in this sector.  An 
employer is hardly likely to earn a bad reputation by trying to screw his owner-drivers wherever he can, when he 
knows full well that they can leave him and go somewhere else with ease and that it will be very hard to get good 
replacements for them.  In a number of areas in the industry, employers offer incentives to their better staff.   

My question to the minister is: what is the evidence that there is an overwhelming problem here?  What is the 
evidence that huge numbers of owner-drivers are being ripped off and have to work under onerous conditions, 
and that this bill will necessarily fix that situation?  In the so-called explanatory memorandum there was mention 
of several surveys and studies, and I know that there have been studies into this matter in recent years.  However, 
is that the situation today?  Is that the minister’s latest research?  What are the figures?  What is a typical wage in 
this sector at the moment?  How many problems have been identified, and how many of those problems have not 
been able to be resolved under the current legislative framework?  In a nutshell, why do we need the legislation? 
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In other respects, this legislation will create terrible problems in the sector, and in some cases - I will point this 
out during consideration in detail - it could lead to a number of owner-drivers in this state earning less than they 
currently do.  The minister may not be able to fathom that, but the legislation she is putting forward now will 
cost a number of owner-drivers in this state significantly in their pay packets.  I will talk about that during 
consideration in detail.  Before we let people in the transport industry know that many of them will be earning 
less because of Labor’s legislation, we need to know from the minister in precise detail how extensive she 
considers this problem to be.  If there is a widespread problem, let us send this matter off to a committee; let us 
work on a bipartisan basis and deal with it.  I am not aware of a widespread problem.  I am aware of anecdotal 
accounts of some individual instances, but let us see the research and learn how current it is, and let us see how 
many problems there have been and how they have been resolved, if they have been resolved, and how adequate 
or inadequate the existing legislative framework is in dealing with those matters.  I repeat that it is my 
understanding that a number of owner-drivers - it will be interesting to see what proportion of the industry this 
will affect - could very well earn less money as a result of this legislation being passed through Parliament.  I 
thought that would have been of particular concern to people in the community. 

Ms A.J.G. MacTiernan:  How will that work? 

Mr D.F. BARRON-SULLIVAN:  We will touch on that during consideration in detail, but before we do, I 
would very much like the minister to provide the information I have requested. 

Ms A.J.G. MacTiernan:  You have already been provided with that information.  The joke of this is that the 
information has already been given to Hon Simon O’Brien, who is your spokesperson on transport. 

Mr D.F. BARRON-SULLIVAN:  Why did the minister not tell the whole chamber that in her second reading 
speech?  

Ms A.J.G. MacTiernan:  Quite frankly, this just shows that you are not prepared for this debate. 

Mr D.F. BARRON-SULLIVAN:  Quite frankly - where have I heard that before?  Quite frankly, if the minister 
looks through her so-called explanatory memorandum and the second reading speech, she will see that she never 
actually explains the need for this legislation.  That is the point I am making.  If someone on the street was asked 
to read those documents and say whether there are really chronic problems in the transport industry, he would 
say that he could not see anything there.  It refers to some studies.  I love the phrase in the explanatory 
memorandum that reads - 

Excessive competition in the trucking industry was widely believed to have resulted in unsustainable 
rates . . .  

That is not real scientific stuff.  Someone reading through the explanatory memorandum would find nothing to 
show the need for this legislation.  The second reading speech was also very short on facts in this area.  I am not 
saying that there is no problem, but my door is not being beaten down every day as the local member of 
Parliament because of this issue.  I wonder how many members are experiencing that.  Can the member for 
Serpentine-Jarrahdale say how many owner-drivers have knocked on his door since he has been a member of 
Parliament saying that they have been ripped off? 

Mr A.J. Simpson:  That is a good question. 

Mr D.F. BARRON-SULLIVAN:  That is what I am getting at.  If there is a problem, a member of Parliament 
would hear about it.  The staunchest blue-collar trade union people have come to me quite often to complain 
about what the government has done, but I always hear about the problems.  The minister needs to convince this 
Parliament that the problems are significant enough to warrant this ruddy great sledgehammer she is proposing.  
[Member’s time extended.] 
Mr D.F. BARRON-SULLIVAN:  I will talk about the sledgehammer for a moment.  There is absolutely no 
doubt that the way in which this legislation is constructed is designed to achieve two things.  The first - excuse 
the pun - is to put the Transport Workers’ Union in the driving seat.  The trade union movement will have an 
absolutely dominant role under this legislation.  The second thing this legislation will do is open the floodgates 
for intervention in other areas of contracting.  Reading through the way this bill has been constructed leaves no 
doubt that it is designed to do both those things.  For example, the code of conduct provisions provide not so 
much for a code of conduct as for a mandatory and prescriptive requirement for a whole range of matters that 
deal with what one would normally consider to be regulated employment conditions.  We are used to a code of 
conduct being something that is followed on a voluntary basis; a means of industry self-regulation that guides 
activities.  Do not be fooled by the expression “code of conduct” as it appears in this bill, because it is 
mandatory.  Further, the code of conduct provided under this legislation - I will touch on this later during 
consideration in detail - can be amended by regulation.  As members are becoming increasingly aware, the Labor 
government is using this regulatory tactic extensively.  Very often we are not able to judge legislation that comes 
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before this chamber on its own.  Most bills are essentially skeletons; the meat and skin come later.  By that I 
mean that a bill often provides for an extensive array of regulations that provide the nuts and bolts of the matter 
at hand.  Quite frankly, although one can read a piece of legislation, one never really knows what it will achieve 
and how it will achieve it, because that sort of detail is provided by way of regulation.  The Labor Party has 
never introduced a bill in this chamber with attached draft regulations.  Given that we do not get proper 
explanatory memorandums, that would be too much to hope for.  Draft regulations should accompany a bill such 
as this so that we can consider what effect the bill and the regulatory regime together will have on the industry 
and the community as a whole.  Make no mistake about it: this code of conduct is mandatory and far reaching.  It 
can be prescribed through regulation and that means that the Minister for Planning and Infrastructure - the same 
minister who is beholden to the Transport Workers’ Union of Australia - will be able to amend the impact and 
effect of this legislation at will by using a pen.  A TWU boss will be able to phone the minister, probably after he 
or she has socialised with the minister, to ask her to change the legislation by regulation.   
Mr R.F. Johnson:  She will say, “It’s a done deal.”   
Mr D.F. BARRON-SULLIVAN:  That is the Labor Party’s favourite expression.   

I bet any change asked for by Deidre Willmott would not happen too quickly.  However, if a TWU 
representative phoned the minister, one would be able to hear her jumping to attention on the other end of the 
phone.  Members should not be fooled.  This legislation may pass through Parliament, but it is the regulations 
and the way that they can be amended at will by the minister that are of importance.   
The provisions of the bill are far reaching.  Part 8 provides extensive rights of entry and extensive access to 
business records.  No matter who is operating in the sector, an inspector with the most extensive powers possible 
can come along and gain access to an operator’s details and, before the operator knows it, his financial records 
will be all over the place.  The member for Murray pointed out that the trade unions and the big business sector 
are more capable of operating within this sort of legislative confine.  We have seen that happen, particularly in 
the construction industry when deals are done between big business and the trade unions.  We have also seen it 
in the transport industry.  Do members know who will be squeezed out by the new measures?  It will be the 
small and medium-sized businesses that will suffer.  They do not have the same clout as big business.  Trade 
unions despise small and medium enterprises because they tend to look after their staff on an individual basis, 
and, as a result, their staff tend not to join unions.  That was evident in the trading hours debate because Coles 
and Woolworths are totally unionised.  The unions have enormous influence over the Parliamentary Labor Party.  
Coles and Woolies are very good at doing deals with the unions.  It was the independent operators, who 
predominantly do not employ trade union members, who were going to be squeezed out by what the Labor Party 
was attempting to do.  It is interesting that the Shop, Distributive and Allied Employees Association controls one 
of the four factions in the Labor Party.  Again, that demonstrates what I said earlier: if one wants to understand 
what the Labor Party is up to, the reason for its legislation and why the bill includes such extensive right-of-entry 
and access-to-record provisions, all one has to do is ask which trade union wants what and determine which 
minister is beholden to that trade union.  It would not take much to put two and two together.  That is how the 
Labor Party operates.   
I mentioned earlier that the bill has two major objectives.  The first is to give the TWU an enormous amount of 
additional power.  The second is to open the floodgates for the demise of the independent contractor system in 
this state.  This is not the first time that the Labor Party has attempted to attack the independent contractor 
system in WA; it has made similar attempts in the building and construction industry.  Institutionalising the 
involvement of the TWU in the sector, which is what this bill will do, is more than just a foot in the grave for the 
individual contractor system.  That is what this legislation is about.  When we reach consideration in detail, we 
shall deal with the specific provisions that will give the TWU a well-defined and powerful role in the 
implementation of this legislation.  

I mentioned earlier, and the member for Murray explained it in some detail, that the federal Parliament is 
considering the Independent Contractors Bill 2006.  If that bill is enacted, it will have an effect on the road 
transport industry in this state.  Undoubtedly, that is one of the reasons that the minister is so keen to deal with 
this legislation as quickly as possible.  It will be interesting to see how quickly it is dealt with by the upper house 
if it is rammed through this chamber in a hurry.  Industry is concerned about the additional expense and 
convenience the private sector will experience if it has to work out the implications and impact of the 
combination of the two bills.  If ever there were a case for a national uniform approach, surely this is it.  Instead 
of introducing this legislation, the minister should have sought bipartisan consensus with the commonwealth 
minister to ensure that the Western Australian economy does not suffer too much of a setback.   

Ms A.J.G. MacTiernan:  Can I say something about that? 

Mr D.F. BARRON-SULLIVAN:  Fire away!  
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Ms A.J.G. MacTiernan:  Time and time again, I have taken this to the ATC and the approach of the federal 
government was, “We’re not interested; don’t even try to talk about it.”  We have put it on the ATC agenda three 
or four times.  We have developed papers and got all the Labor ministers together.  We put it up and the then 
responsible federal minister, John Anderson - subsequently it was Warren Truss - said that we were wasting our 
time because the federal government was not going to go there.  We even received support from the National 
Party.   

Mr D.F. BARRON-SULLIVAN:  The federal Minister for Employment and Workplace Relations undertook to 
review owner-driver legislation next year with a view to achieving national consistency, so the minister’s 
comments can go straight in the bin.  That is more the approach that should be taken.  We will deal with all the 
specifics during the consideration in detail stage, because there is a lot of detail that needs to be dealt with.  As 
we do so, we shall point out time and again that this is not good legislation for the transport industry.  If there are 
problems in the transport sector, the minister should tell us about them in detail and let us work through them.  I 
think everyone in this chamber would like to see an end to any problems in any sector of the community, but this 
legislation will not to do the job.  Someone described this legislation as a mallet to smash a peanut.  It is worse 
than that. 
Debate interrupted, pursuant to standing orders. 

[Continued on page 8811.] 
 


